
City of East Bethel   
City Council Agenda 
Special Meeting - 6:00 PM 
Date: February 10, 2015 
 
 
  Item 
 
6:00 PM 1.0 Call to Order 
 
6:31 PM 2.0 Adopt Agenda 
  
6:02 PM 3.0 Viking Preserve – Phase I Grading Plan 
  
6:20 PM 4.0 Adjourn 

 



 
       
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  
Date: 
February 10, 2015 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  
Agenda Item Number: 
Item 3.0 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  
Agenda Item: 
Viking Preserve – Excavation Request 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  
Requested Action: 
Consider approving a request to begin excavation on the Viking Preserve Project prior to the 
approval of the Final Plat and Developers Agreement. 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  
Background Information: 
Mr. Don Shaw filed and received approval for a Preliminary Plat for the Viking Preserve Project 
from City Council on December 4, 2013.  However, on January 9, 2014, a reversal of the Army 
Corps of Engineers initial decision on Mr. Shaw’s permit required additional requirements to be 
placed on his project. Consequently, Mr. Shaw was forced to amend his site plan and reduce his 
projected number of building sites from 60 to 49. Appeals were presented to the Army Corps 
Office in St. Paul for modification to their directives but the Corps did not reverse their decision. 
Senator’s Franken and Klobuchar were informed of this issue but were unable or did not 
intervene in the matter.  
 
As a result, Mr. Shaw revised his development plan to meet the standards of a less restrictive 
permit and re-submitted a request for approval of the preliminary plat/concept plan to City 
Council on January 22, 2014. Council approved the plan and the Planning Commission 
subsequently approved the revised Preliminary Plat and Final Plat on July 22, 2014. Mr. Shaw 
placed his project on hold, due to the issues with the Corps and market issues, and requested an 
extension for consideration of Final Plat submission to the City Council. 
 
Mr. Don Shaw met with City Staff on Thursday, February 5, 2015 and requested approval to 
perform excavation activities on the Viking Preserve Project, Outlot A on the southwest corner at 
the intersection of Taylor Street and Viking Boulevard. The area to be disturbed is indicated on 
the attached grading plan and is a proposed pond and stockpiling of the excavated materials on 
site. The stockpiled materials would be used in the construction and finish of proposed building 
pads on the site. The amount of excavation is estimated to be approximately 40,000 cubic yards 
and the excavation site is denoted as 2.96 acres. The excavated material would be moved 
approximately 1,000’ west of the pond location and stockpiled on the site. The primary stockpile 
site is indicated on the grading plan and would cover approximately 1.5 acres with a height of 
15’. A secondary stockpile site, if required, would be located at the northeast corner of Outlot A.  
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The stockpile area would be in place for up to two years, be seeded, and all required erosion and 
sediment control measures would be provided as per direction of the City Engineer. Mr. Shaw’s 
request to approve this activity upon such short notice is due to the need to perform the 
excavation while frost depths are sufficient to allow on-site trucking of the material to the 
stockpile site. Mr. Shaw received his NPDES permit for this portion of the project on Friday, 
February 6, 2015 and has all his other required permits. 
 
In order to approve Mr. Shaw’s request, a Memorandum of Understanding (MOU) that would 
protect the City’s interests and address the following should be considered: 

1. A grading and erosion and sediment control plan 
2. Submission of LGU, Army Corps, NPDES and any other necessary permit 
3. Timetable and schedule for the work 
4. All excavated material remain on site 
5. Provide an escrow or letter of credit equal to 125% of the restoration costs should Mr. 

Shaw fail to fulfill the obligations of the MOU.  
 
Attachments: 

1. Phase I Grading Plan 
2. Preliminary Plat January 22, 2014 
3. Preliminary Plat December 4, 2013 
4. Memorandum of Understanding 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  
Fiscal Impact: 
None at this time 
****************************************************************************** 
Recommendation: 
Absent a Developer’s Agreement, and in order to continue to assist Mr. Shaw in his efforts to 
proceed with his project, Staff recommends that Council consider granting permission to conduct 
the excavation activities as proposed be approved subject to the conditions of the attached  
Memorandum of Understanding. 
 
 
Motion by: _______________   Second by: _______________ 
 
________________________________________________________________________ 
 
________________________________________________________________________ 
 
________________________________________________________________________ 
 
Vote Yes: _____     Vote No: _____ 
 
No Action Required: _____ 





















































MEMORANDUM OF UNDERSTANDING 

CITY OF EAST BETHEL 

ANOKA COUNTY, MINNESOTA 

 

 WHEREAS, a preliminary plat for Viking Preserve, a single family residential planned 
unit development, was approved by the City Council on December 4,  2013; and 

 WHEREAS, Final PUD approval for this project has not yet been applied for; and 

 WHEREAS, the applicant has requested of the city that it be allowed to commence 
excavation on the site adjacent to its proposed development to remove or excavate an area that 
would be approximately 2.96 acres or 120,000 square feet removing approximately 40,000 cubic 
yards of dirt which would then be stockpiled for use when the proposed Viking Preserve project 
is started; and 

 WHEREAS, regulatory agency approval has been applied for by the applicant for this 
excavation which has tentatively been granted by the Minnesota Pollution Control Agency and 
the Army Corps of Engineers; and, 

 WHEREAS, the area controlled for stockpiling of the soils is owned by the applicant and 
is proposed to be 250 feet by 350 feet with storage at a height of 15 feet; and, 

 WHEREAS, the roadway over which hauling of the soils would be used is an existing 
road located on-site; and, 

 WHEREAS, the applicant proposes that the stockpile created would be depleted and 
gone within a two-year period; and, 

 WHEREAS, the stockpile would be need to be seeded and stabilized within 2015 under 
a plan to be submitted by applicant and approved by the city engineer; and, 

 WHEREAS, the applicant would have to provide the city with financial security to 
assure full performance with the terms and provisions of this agreement and the permits issued 
by the city relative to the project as well as those issued by other regulatory agencies; and 

 WHEREAS, city staff recommends allowing the applicant to proceed “at it’s own risk” 
relative to this application and that approvals is granted herein shall not constitute any final 
approval of the planned unit development as applied for or approval of other land-use permits as 
the applicant may need for its proposed development. 

NOW THEREFORE, be it agreed to by between the parties as follows: 
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1. At the applicant’s requested excavation on its property to remove or excavate an area of 
approximately 2.96 acres or 120,000 square feet, removing a proximally 40,000 cubic 
yards of dirt to then be stored and stockpiled for use within a 24 month period from the 
date hereof is hereby granted subject to the following conditions: 
a. Applicant shall comply with the September 18, 2014 written directives of the 

Department of Army (Army Corps of Engineers). 
b. Applicant shall fully comply with the February 6, 2015 Permit No. C00039786 as 

issued by the Minnesota Pollution Control Agency and comply with all the terms and 
conditions therein. 

c. Applicant shall prepare and file with the city engineer for his review and approval  an 
erosion control plan relative to all operations on the site which are authorized under 
this agreement which plan shall be reasonably directed to achieving the best erosion 
control practices on the site for the 24 month period over which this activity is 
expected the last. No land disturbance activities shall occur on the site until the 
erosion control written plan is approved by the city engineer. 

d. The applicant shall prepare and submit to the city engineer a written timetable and 
schedule for work implementation which timetable shall be subject to the review and 
approval of the city engineer. . No land disturbance activities shall occur on the site 
until the written timetable is approved by the city engineer. 

e. Applicant shall apply for and obtain all necessary permits as are required under state 
and federal and local regulatory authorities which shall be applied for and obtained 
before beginning any work on the site. 

f. The applicant shall provide the city cash security in the amount of 125% of the 
applicants projected costs for this project as are approved by the city engineer for this 
project. True and correct copy of the escrow agreement under which such security 
shall be provided is annexed hereto as Exhibit A and incorporated by reference 
herein.  

g. The written timetable as approved by the city engineer shall not be modified or 
changed without the approval of city Council. 

h. A copy of the Wetland Excavation Exhibit depicting the area of soils removal, 
hauling road and stockpile area is annexed hereto as Exhibit B and is incorporated by 
reference herein. No land disturbance activities or transportation of soils shall occur 
outside of the area depicted as Wetland Excavation Area, Haul Road or Stockpile 
Area within Exhibit B. 

2. Indemnification. The applicant shall indemnify and hold the city of East Bethel harmless 
relative to all activities that it is implementing upon the property as are conducted under 
the terms of this Memorandum of Understanding. 

3. Insurance. Applicant shall file with the city certificate of liability insurance for filing that 
provides construction liability and property damage insurance coverages in the minimum 
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amount of $ 1,500,000.00 dollars for the period of time for which this MOU is active. 
The city shall be listed as an additional insured on the certificate of insurance to be filed 
with the city administrator. 

4. Default. In the event of a default by the applicant of any of the required conditions set 
forth in paragraph 1 subparagraphs a through h above the city shall have the right to 
suspend permits issued hereby and issue any stop work orders it deems necessary as well 
as to apply on any cash security supplied to the city under the terms hereof for the 
purposes of completing the work and tasks anticipated by this memorandum of 
understanding. 

5. Transfer and assignment. Benefits and rights established under the terms of this 
Memorandum of Understanding are not assignable or transferable by the applicant to any 
other person or entity without the express written approval of the city of East Bethel. 

6. Notices. Notices to the city or the applicant shall be in writing and will be deemed 
delivered and effective when delivered in person or mailed to either party by the other 
using certified mail to the following addresses: 

a. If to the city: City of East Bethel/ 

ATTN: City Administrator 

2241 221st Ave N.E. 
East Bethel, MN 55011 
 
With copy to: 
Mark J. Vierling 
Eckberg Lammers, Briggs, Wolff and Vierling PLLP 
1835 Northwestern Ave. 
Stillwater, MN 55082 
 

b. If to applicant: Shaw Trucking, Inc 
Attn: Don Shaw 
18530 Buchanan St. N.E. 
East Bethel, MN 55011 
 

7. Applicant at own risk. This Memorandum of Understanding shall not be construed to 
grant any land-use permit, final planned unit development permit or other permits under 
the city zoning or subdivision codes to the applicant relative to its project. Applicant 
understands that it is proceeding at its own risk and expense relative to the site excavation 
and stockpiling authorized under the terms of this Memorandum of Understanding. 

8. Release of security. No security shall be released as has been provided under the terms of 
the attached escrow agreement until and unless authorized by the city engineer in writing. 
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9. Miscellaneous. 
a. Breach of any of the terms of this agreement by the applicant will be grounds for 

denial of any future land-use permit relative to the property. 
b. In the event of default hereunder applicant shall reimburse the city for its costs 

incurred in the enforcement of this agreement including reasonable 
administrative, engineering and attorney’s fees. 

10. Incorporation by reference. Permits as have been issued by the Department of the Army-
Army Corps of Engineers and or the Minnesota pollution control agency are incorporated 
by reference herein. 

 

IN WITNESS WHEREOF, the parties have executed this Memorandum of Understanding this 
____day of February, 2015. 

 

SHAW TRUCKING, INC.    CITY OF EAST BETHEL 

 

By:       By:      

 Donald Shaw, President    Steven Voss, Mayor 

 

       And 

       By:      

        Jack Davis, City Administrator 
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EXHIBIT A 

ESCROW AGREEMENT 

THIS AGREEMENT is made and entered into on the _____day of ______________, 2015, by Shaw 

Trucking, Inc. (“Applicant”) for the benefit of the City of East Bethel, a Minnesota Municipal corporation 

(“City”). 

  WHEREAS, Applicant has applied to City for the following approval(s) or action(s) 

a. Memorandum of Understanding, dated February __, 2015 granting approval of excavation and 

stockpiling of materials. 

(the “Requested Approval”); and, 

  WHEREAS, in conjunction with City’s review, supervision and monitoring of the Requested Approval, 

City may incur costs, including administrative, legal,  planning, engineering, enforcement and other 

consulting costs, and City requires a guaranty that such costs will be paid by Applicant; and 

  WHEREAS, Applicant acknowledges the receipt of a benefit from City’s review of the Requested 

Approval and from City’s Review Costs; 

  NOW, THEREFORE, Applicant agrees as follows for the benefit of the City: 

1. Deposit.  Applicant has made the following deposits required under the Memorandum of 

Understanding dated February__2015 (all such deposits hereafter collectively referred to as the 

“Deposit Funds”): 

2. Use of Deposit Funds.  City may, at any time, draw upon the Deposit Funds to pay Review Costs for 

the Requested Approvals and to secure the site and performance of the Applicants obligations under 

the Memorandum of Understanding dated February___2015. 

3. Conditions of Deposit.  The following conditions shall apply to the Deposit Funds: 

a. Payment shall be made to City contractors and consultants, including but not limited to, earth 

moving contractors, engineering, legal and planning, in the amounts actually billed, according to 

the customary consulting rates in effect at that time.  Such services or costs shall reasonably and 

necessarily relate to the subject matter of the Requested Approval, as determined by City in its 

sole discretion. 

b. Payment shall be made to cover costs relating to public hearing notices as may apply or be 

required by law. 

c. City shall not be responsible for paying any interest on the Deposit Funds. 

d. If in the discretion of City, there is deemed to be an inadequate balance in Applicant’s deposit 

account to pay for all the Review Costs incurred or to be incurred by City, City will notify 
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Applicant of the need for additional Deposit Funds.  Applicant agrees to make such additional 

deposits within ten (10) days of mailing of such notice. 

e. No Requested Approval will be acted upon or processed by any City personnel until all Deposit 

Funds due at the time of original submission, or which thereafter become due pursuant to 

subparagraph 3.d., have been paid in full. 

4. Positive Balances in Account.  In the event there is a positive balance in the deposit account and 

there is a completion of the Memorandum of Understanding, as verified by City Engineers 

Certificate being issued for the project then the balance shall be paid to Applicant within thirty (30) 

days of receipt by City of a written request by Applicant for payment. 

5. Accounting. Upon Request by Applicant, City will provide an accounting of all expenses charged 

against the account, but in no event more often than once every quarter.  An accounting will be 

provided when City notifies Applicant of a requirement for additional deposits and when the account 

is closed. 

6. Application Fees.  Applicant understands and agrees that the Review Costs and Deposit Funds are in 

addition to, and not in lieu of, City application fees. 

7. Breach.  In the event of breach of any terms of this Agreement by applicant, City may, at its option, 

cease processing any Requested Approval which has been submitted by Applicant to cease any 

further work on any project to which the Requested Approval relates.  Applicant shall be responsible 

for all costs and expenses, including attorneys and expert’s fees and administrative costs, incurred by 

City to enforce this Agreement or to collect any monies due to City from Applicant pursuant to this 

Agreement. 

8. Validity.  If any portion, section, subsection, sentence, clause, paragraph or phrase of this Agreement 

is for any reason held to be invalid, such decision shall not affect the validity of the remaining 

portions of this Agreement. 

9. Amendments.  No amendment or change of any kind to this Agreement shall be valid unless made in 

writing and with the consent of the City. 

10. Binding Agreement.  Applicant recognizes and agrees that all terms and conditions of this 

Agreement shall be binding upon the heirs, successors, administrators, and assigns of Applicant. 
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  IN WITNESS WHEREOF, the Applicant has caused these presents to be executed as of the day and 

year aforesaid. 

 

APPLICANT: Shaw Trucking, Inc. 

By: ________________________________________ 

Name: Donald Shaw 

It’s President 

Notification Contact Name and Address: 

___________________________________________ 

___________________________________________ 

___________________________________________ 

___________________________________________ 

 

 

STATE OF MINNESOTA          ) 

                                                       )ss. 

COUNTY OF ANOKA   ) 

The foregoing instrument was acknowledged before me this ___day of ______________, 2015,  

by Donald Shaw, the President of Shaw Trucking, Inc., a Minnesota corporation   on behalf of the 

corporation. 

 

      ____________________________________ 

      Notary Public  
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EXHIBIT B 

WETLAND EXCAVATION EXHIBIT 
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